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EDITORIAL NOTES. 





THE FULL TEXT of the opinion of Mr. Justice Harlan, in the U. S. 
Circuit Court of Appeals, in the matter of the injunctions of Judge Jen- 
kins, which caused so much comment, does not justify the impression as 
to the extent of the reversal, that prevailed onthe brief telegraphic re- 
ports. The opinion distinctly maintained the power of a court of equity 
to interfere by inujnction in such cases. Mr. Justice Harlan said, as to 
this matter: ‘The authorities all agree that a court of equity should not 
hesitate to use this power when the circumstances in the particular case 
in hand require it to be done, in order to protect rights of property from 
irreparable damage.” The injunctions granted by Judge Jenkins were 
very broad. They restrained the employees of the receivers and all per- 
sons, associations and combinations voluntary or otherwise, whether in 
the employ of the receivers or not, from disabling engines or property, 
from interfering by force or otherwise with employees desiring to work, 
from obstructing the operations of the road, from combining to quit ser- 
vice with the object of crippling the operators of the road, and from so 
quitting as to cripple the property or hinder such operations; and also 
from combining as committees or officers of labor organizations, with the 
design to cause a strike, and from advising classes of employees to strike 
at a fixed time, or at any other time. The Circuit court, on motion to 
modify, struck out the last mandate, but denied the motion as to all the 
others. On the appeal Mr. Justice Harlan considered especially those 
portions of the injunctions that related to strikes. He did not disturb 
the others, and these he modified only partially. His opinion is very 
suggestive and important as to this, which he calls the vital matter. The 
exact words of the injunction on this point, which the Court of Appeals 
modified in part, were “ from combining and conspiring to quit, with or 
without notice, the service of the receivers, with the object and intent of 
crippling the property in their custody, or embarrassing the operation of 
said railroad ; and from so quitting the service of said receivers with or 
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without notice, as to cripple the property or prevent or hinder the opera- 
tion of said railroad.” 

The result of the opinion was to allow the first paragraph of this to 
stand and to strike out the last. In reaching this result Mr. Justice 
Harlan discusses fully and with great lucidity the nature and meaning of 
“strikes,” and the power of a court of equity over them. He holds that 
the last paragraph above quoted was equivalent to a command by the 
court, that the employees should remain in service until they could 
withdraw without crippling the property or hindering the operation 
of the road. And he said, ‘The rule we think is without exception, 
that equity will not compel the actual affirmative performance by 
an employee of merely personal services any more than it will compel an 
employer to retain in his personal service one who, no matter for what 
cause, is not acceptable to him for service of that character. The right 
of an employee engaged to perform personal service to quit that service, 
rests upon the same basis as the right of an employer to discharge him 
from further personal service. If the quitting in the one case or the dis- 
charging in the other is in violation of the contract between the parties, 
the one injured by the breach has his action for damages, and a court of 
equity will not, indirectly or negatively by means of an injunction re- 
straining the violation of the contract, compel the affirmative perform- 
ance from day to day or the affirmative acceptance of merely personal 
services. Relief of that character has always been regarded as im- 
practicable.” 

And after reasoning and illustration he reached the result that the 
words ‘‘and from so quitting the service of the receiver, with or without 
notice as to cripple the property or prevent or hinder the operation of 
said railroad,” should have been eliminated. 

But he continued: ‘* Other considerations must control in respect to 
the words, ‘and from combining and conspiring to quit with or without 
notice, the service of the receivers, with the object and intent of crip- 
pling the property in their custody, or embarrassing the operation of 
said railroad,” and after fully discussing the subject he allowed this 
mandate to stand. 

He then discusses the part of the injunction forbidding combinations 
to cause a strike, and after carefully defining the meaning and nature of 
strikes, and the powers of the court over them, he held that the in- 
junction should have defined more clearly than it did the strikes it was 
intended to prevent. He said “that employees and their associates may 
not unwittingly placa themselves in antagonism to the court’s authority 
and become subject to fine and imprisonment as for contempt, the order 
should indicate more clearly than has been done, that the strikes intend- 
ed to be restrained were those designed to physically cripple the trust 











EDITORIAL NOTES. 323 


property, or to actually obstruct the receivers in the operation of the 
road, or to interfere with their employees who do not wish to quit, or to 
prevent by intimidation or other wrongful modes, or by any device, the 
employment of others to take the places of those quitting, and not such 
as were the result of the exercise by employees in peaceable ways of 
rights clearly belonging to them, and were not designed to embarrass or 
injure others or to interfere with the actual possession and management 
of the property by the receivers.” 

This was the full extent of the reversal, and it is manifest that the 
action of Judge Jenkins was substantially upheld on final appeal. 

This opinion of the court, read by the eminent and learned justice of 
the Supreme court, is very valuable, and will go far to settle the law and 
practice on the important matters involved, and especially to maintain 
tully the power of courts of equity to interpose by injunction to protect 
the rights of property from the irreparable damages incident to strikes, 
boycotts, and unlawful combinations. A. Q. K. 





EVERYBODY knows what difficulty they have in New York in obtain- 
ing a jury in any notorious griminal case, and how quickly a jury is ob- 
tained in New Jersey. The following extract from Wm. Nelson’s re- 
cent sketch of Chief Justice Hornblower will explain the difference: 

‘‘ Ever since the precedent established by Chief Justice Marshall in 
the trial of Aaron Burr for high treason, in 1807, the courts of New 
Jersey, in common with those of other states, had been hampered by the 
difficulty of selecting jurors in criminal cases who were without any 
previous opinions on the case at bar. In the trial of Robinson, in 1841, 
mentioned above, two days were occupied in securing a jury. In 1846, 
Chief Justice Hornblower instituted a great reform in this practice. 
Eliphelet M. S. Spencer was placed on trial at the August term, 1846, 
of the Hudson county Oyer and Terminer, for the murder of his wife. 
The clerk being about to call the panel of jurors returned for the trial 
of the prisoner, the Chief Justice, who presided, said that, in view of 
the difficulties and delays that had occurred on former occasions in con- 
sequence of a departure from the law of challenges to jurors, he felt it 
his duty to state that on the present occasion, so far as he was concerned, 
the court would be governed by the law of challenges as found in books 
of acknowledged authority in New Jersey. He went on to say: 

“* Tt has been supposed that an opinion of guilt founded upon newspaper reports, or 
other information, or personal knowledge, disqualifies a man from being a juror. But this 
is not so. * * * A declaration of opinion, to disqualify a juror, must be such an one as im- 
plies malice or ill will against the prisoner, thereby showing that the person challenged 
does not stand indifferent between the state and him. * * * It has been repeatedly de- 


cided that it goes to his discredit to ask him if he has formed or expressed an opinion on 
the matter at issue, or that the prisoner is guilty. For, as this is no ground of challenge 
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unless expressed in such a manner as to evince malice or ill will towards the prisoner, it 
would be great injustice to the juror, and a legal impropriety which the court should not 
tolerate, to compel him by his own testimony to convict himself of what the law deems a 
disreputable conduct. 

“*T know that this practice has been suffered on former occasions by my brethren on the 
bench, as well as by myself; but it was an unauthorized departure from the rules of the 
common law, and yielded to under the pressure of high judicial examples in other states. 
It is a practice productive of delay, vexation and expense; and if continued, would in- 
volve us in the same embarrassments in the administration of justice that have been wit- 
nessed in some of our neighboring states.’ * 

‘‘ The law thus laid down by the Chief Justice in 1846 has been ac- 
cepted and followed in New Jersey from that time without question.t The 
result is, that it seldom takes more than an hour or two to select a jury 
in a murder case ; and murderers have had little cause to complain, as 
they are acquitted about as often as in states where panel after panel is 


exhausted before securing a jury.” 





~— 


THE COURTS OF NEW JERSEY—SOME ACCOUNT OF THEIR 
ORIGIN AND JURISDICTION. 


[Continued from the September number, p. 266.] 


The constitution of July 2, 1776, was drawn in view of the proposed 
declaration of the independence of the United States, and was intended 
to provide for new political rather tnan judicial machinery, and it was 
not even declared by the convention that the old courts should be con- ° 
tinued. This was done by the legislature, by the act of October 2, 
1776, Pat. Laws 38, which declared that the several courts of law and 
equity in this state shall be confirmed and established, and continue to 
be held and established with the like powers under the present govern- 
ernment, as they were held at and before the declaration of independ- 
ency, ‘‘ lately made by the honorable, the continental congress,” and so 
they continued without further change until by the act of Feb. 14th, 
1838 (P. L. 1837, p. 61), the Circuit courts were given original juris- 
diction, and made courts of record and not merely nisi prius sessions of 
the Supreme court,f and then came the constitution of 1844, adopting 
the Circuit courts with the Supreme court as constitutional courts, and 
providing that the inferior courts should continue, but might be altered 
or abolished by the legislature at its pleasure. 

The ordinances we have referred to thus far relate only to the courts 


#21 N. J. Law Reports (1 Zab.) 196. 
+ It is understood to have been acquiesced in by his associates on the bench of the Su- 
preme court, and was emphatically sustained in 1856, in an exhaustive opinion given by 
Chief Justice Green, in State v. Fox, 25 N. J. L. 586; approved in Donnelly v. State, 26 
N. J. L. 492, 509-510. 
t See State, Dufford, pros., v. Hull, 2 Vr. 302-305; Den. v. Hull, 4 Halst. 277. 
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of common law. These ordinances contained no provision for the Court 
of Errors and Appeals, the Court of Chancery or the Prerogative court. 


. It remains now to enquire into the origin of these courts and to see if we 


can find in it an explanation of the peculiar features of these courts, as 
they exist in New Jersey. 

Governor Hunter inhis ‘‘Account of the Present State of the Courts of 
Judicature of New Jersey,” sent to the Lords of Trade, June 23, 1712, 
describes, (1) the Supreme court, (2) the Court of Quarter Sessions, (3) 
the Court of Common Pleas, (4) the ‘‘Court of Conscience” held by 
every justice of the peace for matters under forty shillings, and then 
says: “*(5) The Court of Chancery is not open. (6) But the Governor 
and council are a Court of Appeals from the judgment of theSupreme court 
upwards £100 value, from which there lyes a further appeal to the 
Queen in council if upwards £300 value, but the appeal does not barr 
execuc’on.” * 

The appeal to the Queen in Council was an incident of the dependence 
of the colony upon the British crown. The Privy council had at the 
time of the settlement of the colony and still has the judicial power of 
hearing appeals from the courts of all the foreign possessions of the 
Crown. This part of the judicial power was retained by the King in 
Council after the courts of law and equity had been established, and 
after the House of Lords had become the court of last resort in civil 
causes within the realm. The Privy Council still had great power in 
England until it was restricted by the Long Parliament in 16 Car. I, c. 
4, and in the colonies it was through the Privy Council alone that the 
Crown exercised its ultimate right to hear and determine questions aris- 
ing between its subjects in the colonies. 

The King in Council had formerly exercised the power to hear ap- 
peals from the King’s Bench, Common Pleas and Exchequer, and since 
the House of Lords had taken jurisdiction only over cases arising in 
England, the Governor and Council naturally assumed the right to hear 
appeals from the courts established in the colonies with the powers of the 
courts of England. 

It followed, therefore, that without any ordinance the Governor and 
Council became the Court of Appeals from the decisions of the Supreme 
court while at the same time the Queen and Council retained the right of 


’ decision in the last resort. 


Even under the Concessions to the Proprietors which gave them pow- 
ers of government over the colonies of East and West New Jersey there 
was an appeal from the highest court of the colony to the Governor in 


*4N.J. Archives 166. From the Public Record Office, London, Board of Trade, New 
Jersey, Vol. I, c. 120. 
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Council and from him to the King in Council,* and so strongly was the 
idea fixed in the minds of the people that the Governor in Council had 
the power to review the judgments of the courts, that in West Jersey, 
according to the account given by Lord Cornbury, there was an appeal 
to the Governor in Council from the Court of Common Right, even 
though that court consisted of the Governor and his Council, so that, as 
Lord Cornbury said, it ‘‘was appealing from, to the same persons.” 

When the government was surrendered to the Crown in 1702, the ap- 
peal to the Governor in Council and from him to the King in Council re- 
mained as a matter of course. The Instructions to Lord Cornburyt di- 
rect that appeals be made in cases of error to the Governor and his 
council in civil causes if the sum appealed for did not exceed £100 and 
provided security be given for such charges as should be awarded if 
the first sentence should be affirmed, and if either party was not satisfied 
an appeal was given from the decision of this tribunal to the Queen in 
her Privy Council, provided, however, that the sum appealed for ex- 
ceeded £200, that the appeal was taken within fourteen days and that 
security be given to prosecute the same with effect to answer the con- 
demnation and to pay the costs. No mention is made of these courts of 
Appeal in the Ordinance of Lord Cornbury “ For establishing Courts of 
Judicature” nor in the later ordinances on the same subject. The courts 
existed even before the surrender to the crown and the Instructions to 
Lord Cornbury defined their jurisdiction and made them permanent. 
The Instructions contain provisions with regard to security for costs 
which form the basis of the practice of the Court of Errors and Appeals 
on this subject at the present day. The eighty-fifth paragraph of the 
Instructions provided only for appeals in cases of errors in civil causes. 
Whether this included cases in-equity is a question to be discussed later. 
The eighty-seventh paragraph gave a right of appeal to the Queen in 
Council in criminal cases, not generally, but only in cases of fines im- 
posed for misdemeanors exceeding two hundred pounds. 

At the time of the Instructions to Lord Corabury, and for some years 
afterwards, judges of the highest courts, from which appeals were to be 
allowed, were members of the Governor’s Council, and it is for this reason 
that we find in the instructions ($85) the rule that still exists, that such 
of the members of the Council as should “be at that time judges of the 
court from whence the appeal shall be made,” “shall not be admitted to 
vote upon the said appeal, but they may nevertheless be present at the 
hearing thereof to give the reasons of the judgment given by them in 
the cause wherein such appeals shall be made.” It was soon found that 
even though there were twelve members of the Council there was a prac- 


* Field’s Prov. Courts 8; Leaming & Spicer, 232; 17 N. J. L. J. 133, 134. 
+ Leaming & Spicer’s Grants & Concessions; 2 N. J. Archives, p. 531, ($85). 
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tical difficulty in having the Supreme court and the Court of Appeals 
composed of the same persons. Governor Hunter in a letter written to 


- the Lords of Trade in 1711,* says that as the Supreme court was 


then constituted all the Council were judges’ assistants, ‘‘ by which means 
the benefit of appeal might be lost, for it may soe fall out that soe many 
of the councill are upon the Bench as not to leave a quorum for the coun- 
cill in case of appeal,” and he asked leave of the Lords of Trade to 
alter the constitution of the Supreme court by ascertaining the number 
of the assistants,t and they wrote to him on May 11, 1711, that he had 
power to constitute such courts and commission such judges as he saw fit,f 
and so he gave special commissions to two gentlemen not in his Council to 
serve as judges of the Supreme court.§ So Governor Hunter removed 
the inconvenience which was brought back again and made permanent 
by the constitution of 1844. 

The right of appeal to the Governor and Council, and to the Crown 
was not referred to in the Ordinance of Lord Cornbury, “‘ For estab- 
lishing Courts of Judicature,” nor in the later ordinances on the same 
subject. The Governor and Council having been declared by the in- 
structions to Lord Cornbury to be a Court of Appeals “‘ in cases of error 
in civil causes,” remained such until the adoption of the constitution in 
1776, and by that instrument it was declared as follows: 

“TX. That the Governor and Council (seven of whom should be a 
quorum) be the Court of Appeals in the last resort in all causes of law, 
as heretofore, and that they possess the power of granting pardons to 
criminals after condemnation, in all cases of treason, felony or other 
offences.” 

The constitution adopted the existing court, and the Governor and Coun- 
cil were to be a Court of Appeals in the last resort, in all causes of law, as 
heretofore, but it is to be observed it is only in all causes of law. There 
had been no appeal from the Court of Chancery to the Governor and 
Council. The Court of Chancery as provided for by Lord Cornbury, 
consisted of the Governor and his Council || and although Governor 
Franklin, by his ordinance, constituted himself alone the Chancellor,** 
no provision was made for an appeal to himself and the Council, and no 
appeal had ever existed in England from the Chancellor, who held the 
King’s seal to the King in Council. There were indeed a few suits de- 


*4N.J. Arch. 69. 

+4N. J. Arch. 70. 

t4N.J. Arch, 114. 

§ Oct. 22, 1711, 4 N. J. Arch. 139. 

|| Ordinance dated March 1705, Book A. A. A. of Commissions, p. 66. Appendix to 4 C, 
E. G. p. 578. 

** Ordinance of March 28,1770, Book A. B. of Commissions, p. 54, App. 4 C. E. G. 580, 
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cided in the Court of Chancery of New Jersey before the Revolution, 
and few occasions for appeal. There did exist, however, the right of 
appeal from the Chancellor of New Jersey to the King in Council by 
virtue of the Royal prerogative over colonies. 

It was not until 1799 that provision was made for an appeal to the 
Court of Errors from the decisions of the Chancellor. The act respect- 
ing the Court of Chancery, approved June 13, 1799, which is the orig- 
inal of our present act of that name, was drawn by William Paterson, 
then one of the Justices of the Supreme Court of the United States, and 
his draft of the act contained no provision for any appeal. The legisla- 
ture, however, added section 59, providing for an appeal to the Court of 
Errors from interlocutory and final decrees, and so by force of a statute 
the old Court of Errors became a court of last resort in all causes in 
equity, as well as at law, and by the constitution of 1844 the new Court 
of Errors then formed was declared to be the “ court of last resort in all 
causes as heretofore.” Mr. Griffith in his Law Register in 1821,* con- 
tended earnestly that it was a usurpation of power on the part of the 
legislature to give the Court of Errors power to review the decisions of 
the chancellor, but the matter was set at rest by the language of the 
constitution of 1844, after the power had been exercised for nearly half 
a century. 

The question still remained whether the Court of Errors had the power 
to hear appeals from the decisions of the Prerogative Court. No statute 
made provision for such an appeal until the passage of the act of Feb. 17, 
1869 (Rev. p. 221), and the question whether this act was constitutional 
or not was the subject of a sharp discussion between the Chancellor, Za- 
briskie, on one side and Chief Justice Beasley and Mr. Justice Van 
Syckel on the other in the Court of Errors in Harris v. Van Derveer’s 
Executors, 6 C. E. G., 424. The origin and history of the Court of 
Errors, the Court of Chancery and the Prerogative Court were thoroughly 
discussed, and there was an argument over the effect and meaning 
of the words ‘as heretofore” used in the constitution in describing the 
jurisdiction of the Court of Errors. It was admitted by the majority of 
the court that the Court of Errors had no jurisdiction over equity cases 
until the passage of the act of 1799, but it was insisted that the words “‘ as 
heretofore” should not be taken as confining the jurisdiction within the 
precise limits existing at the time of the adoption of the constitution, 
and that the court was then a court with enlarging jurisdiction and was 
a court in the last resort in all causes. The decision was that the Pre- 
rogative Court was not one the decrees of which were inherently final, 
and that the Court of Errors had jurisdiction to hear appeals from that 
court when they were provided for by statute. 


* 4 Griffith’s Ann. Law Reg. 1179. 
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ABSTRACTS OF NEW JERSEY SUPREME COURT 
DECISIONS. 


[As yet of June Term, 1894.] 





MARSH v. NEWARK HEATING AND VENTILATING CO. 
Joint Ownership of Letters Patent—Partnership—Evidence. 


On error it would be presumed in the absence of instructions to the 
contrary, that the trial court submitted all disputed questions of fact to 
the jury for its determination. 

The joint owners of a patent right, in the absence of a special agree- 
ment creating that relation, are not partners; they are owners in com- 
mon, and are not liable to each other for an individual use of the patented 
invention, and they are competent to contract with each other for the 
manufacture and use of it, which contracts are enforceable according to 
due course of procedure in courts of law as well as in equity. 

In order to be relevant, evidence in a cause must be such as directly 
touches upon the issue which the parties have made by the pleadings; 
such evidence as does not assist in the determination of the issue be- 
tween the parties is irrelevant. 

Opinion by Lipptincort, J. 

Mr. P. W. Cross for plaintiff in error. 

Mr. M. T. Barrett for defendant in error. 


PETER HERTER v. THE GOSS & EDSALL COMPANY. 


Commercial puper—Draft—Conditional acceptance—Consideration— 
Building contract. 


1, All that is necessary as between the acceptor and the drawee of a 
draft or order to constitute a good consideration for the acceptance, is that 
there should already be in existence a fund in the hands of the acceptor, 
upon which the draft is by the acceptance chargeable. If the fund be 
in existence at the time of the acceptance the liability of the acceptor 
becomes at once fixed and absolute. If the acceptance be conditional, 
and by the condition chargeable on a fund not yet in existence, but to 
be created, then the liability on the acceptance only ensues when the 
condition is complied with or performed. 

2. The condition may be contained within the terms of the draft or 
order so accepted, and when this is so the condition becomes a part of the 
acceptance and liability occurs only upon the performance of the condition. 

3. Where C. entered into a written contract for the erection of a build- 
ing for H., the owner, and C. gives an order on H. in favor of G., who 
was furnishing materials for the erection of the building, in payment or 
security for such materials, payable when the next payment on the con- 
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tract becomes due, which order was accepted by H., in order that C. 
might make such payment or give such security, and also to obtain 
credit for a further supply of materials for the same purpose, and these 
facts being known to H. Held, that the object of the acceptance being 
to assure the further progress of the completion of the contract for the 
erection of the building, that it established a good consideration as be- 
tween H., the acceptor, and G., the drawee, for the acceptance, and that 
upon the completion of the contract to the next payment, H. became 
liable to pay the order thus accepted, and that it was immaterial whether 
the contractor performed the remainder of the contract or not. 

4. If the acceptor of such an order chose to pay the contractor for the 
erection of the building, as if he had completed the contract to the next 
payment, he would be estopped from denying his liability in an action 
upon the acceptance when it became due and payable; and so where an 
order is drawn upon a fund to be paid upon the happening of a condi- 
tion, which order is accepted, the acceptor cannot either by his own act, 
or by acting in collusion with the drawer of the order, defeat the con- 
dition and then set up such defeasance as a defense to an action upon 
the acceptance. 

Opinion by Lippincort, J. 

Mr. W. D. Daly for plaintiff in error. 

Messrs. Dickinson, Thompson d& Mc Masters for defendant in error. 


STATE, EX REL., WYNANS v. THE COMMISSIONERS OF HIGHWAYS OF THE 
TOWNSHIP OF CRANFORD. 


Municipal corporation—Repairs of sidewalks. 


A special charter of the township of Cranford provides, that when- 
ever a petition signed by the owners of one-half the lineal feet 
upon one side of a portion of a road, requesting that the side- 
walk on that portion of the street shall be laid in like manner shall be 
presented to the board of road commissioners, that then the property 
owners on that side shall be required to improve the sidewalk in the 
manner mentioned ; it further provides that in default of any owner, the 
board should do the work, and assess the expense upon the owners. 
Held, that when the statutory conditions exist, the duty of the board to 
require the owners to improve, or upon neglect of the owner to do the 
work, to have it done, is purely ministerial. 

Property owners are not entitled to notice, or to a hearing previous to 
the execution of such duty. 

Opinion by REED, J. 

Mr. R. V. Lindabury for the prosecutor. 

Mr. A. 8. Atwater for the defendant. 
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STATE, EX REL., RICHARD WAYNE PARKER v. THE COMMON COUNCIL OF THE 
CITY OF NEWARK. 


Constitution—Cities—Special Election~—Vacancy in Common Council. 
1. The act concerning cities of the first class (P. L. 1891, p. 475) 


which purports to empower the mayor to fill vacancies in the common 


council of the city, is rendered special by the provision which limits 
its operation to those cities of the first class whose charters provided 
for a. special election to fill such a vacancy, and is therefore uncon- 
stitutional. ; 

2. This special limitation does not become unimportant, because it 
does not exclude any city now standing in the first class, since it will 
exclude cities which may grow into that class. 

Opinion by Dixon, J. 

Mr. Young and Mr. Parker for the relator. 

Mr. Price tor defendants. 


HOLMES v, THE SEASHORE ELECTRIC RAILWAY COMPANY. 


Bond and mortgage—Suit on coupons. 

Demurrer. : 

Suit on overdue interest coupons on coupon bonds secured by mortgage 
on lands in this state. 

Held, that under the act of March 23, 1881, such action will not lie 
until after foreclosure and sale of the mortgaged premises. 

Opinion by Van SycKEL, J. 

Messrs. Randolph, Condit & Black for plaintiff. 

Mr. Flavel McGee and Mr. Isaac C. Kennedy for defendant. 


STATE, PARDEE, PROSECUTOR, v. THE CITY OF PERTH AMBOY. 
Assessment— Certiorari—Limitation. 


When an act of the legislature limits the allowance of a certiorari to 
contest an assessment imposed for a city improvement, to a period com- 
mencing at the confirmation of such assessment by the council or gov- 
erning body of such municipality, such period will not commence to run 
until there has been a confirmation within the power conferred and upon 
the notice required. 

Opinion by Macaig, J. 

Mr. John W. Griggs for prosecutor. 

Mr. John W. Beekman for defendant. 


SARAH MEEKS v. WALTER WILLARD, 


Trespass—Proof of possession—Non suit —Conveyances— Boundary 
Description. 


1, If the plaintiff in an action of trespass quare clasum fregit, rest his 
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case without having offered competent proof of his possession of the locus 
in quo at the time of the alleged injury, a motion to non suit should 
prevail. 

The 19th rule of Hillary Term, 1853 (16 Vict.) which requires the 
defendant specially to traverse the plaintiff’s allegation of possession if 
he intends to deny it, has not been adopted in the practice of our courts. 

2. Where a parcel of land and the building thereon are conveyed by 
reference to the side of the building as a boundary, the presumptive in- 
ference is that the whole of the building was meant to pass to the gran- 
tee ; and to this end the line of overhanging eaves will be taken to be 
the boundary intended. 

This inference, however, may be controlled by other expressions in 
the deed, or rebutted by competent evidence, showing a practical loca- 
tion by the parties or working an estoppal of the plaintiff. 

3. Where the terms used in the description of a deed are ambiguous 
its interpretation is for the court; but where the terms are ambiguous, 
or their presumptive meaning is rebutted by competent proof aliunde, 
the question of the meaning expressed by the deed is for the jury. 

Opinion by Garrison, J. 

Mr. T. Strong for plaintiff. 

Mr. W. P. Voorhees for defendant. 





LYNCH, ADM.,v. NEW YORK, L. E. & WESTERN R. R. CO. 
Commencement of suit—Issue of summons. 


A suit is not commenced by the signing and sealing of a summons 
which has been retained in the attorney’s office without any purpose of 
immediate service. 

Opinion by Beastey, C. J. 

Mr. Cortiandt Parker for defendant. 

Mr. J. A. Beecher for plaintiff. 





STATE, THE PENNSYLVANIA R. R. CO. ET AL, PROS., v THE NATIONAL DOCKS &N. J. 
JUNCTION CONNECTING R. CO. 


Railroads—Condemnation for Crossing. 


1. Under the general railroad law, ( Rev. p. 925) an application to 
condemn the lands of a corporation chartered for the purpose of facilitat- 
ing transportation will be deemed an application to condemn such lands 
for the purpose of crossing only, unless it avers that the lands are not 
necessary for the purpose of the franchise of the present owner. 

2. Under that law, land in a public street may be condemned, as 
against the private owner of the fee. 

3. Under that law, if a railroad company requiring certain lands can- 
not make an agreement with the owner which will secure to the company 
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the use or the purchase of the lands, because the lands are held under a 
long lease by tenant who refuses to sell, a case arises for the exercise of 


_the power of condemnation. 


4. Under that law, a lessor and lessee of lands are not entitled to have 
their estates condemned separately. 

5. Under that law, a railroad company may condemn land to provide 
for, not only its present, but also its prospective necessities within the 
limits of the statutes. 

Opinion by Drxon, J. 

Mr. J. D. Bedle and Mr. J. B.Vredenburgh for prosecutors. 

Mr. C. L. Corbin and Mr. Thompson for detendants. 





THE NATIONAL WALL PAPER CO. v. CLARA BLUME. 


(Essex Circuit Court, decided Sept. 10, 1894.) 


On application for leave to enter judgment where a cognovit and a 
plea had been filed to a declaration disclosing two causes of action. 

Mr. Edward A. Day for the motion. 

Mr. Thomas Anderson contra. 

CuILD, J.: The declaration in this case contains two counts, disclos- 
ing two causes of action. To the declaration thus filed two pleas have 
been interposed: to the first count of the declaration cognovit, and to the 
second count the general issue. The plaintiff now applies to the court 
here for leave to enter judgment for the amount so confessed and to issue 
execution therefor, and further to prosecute the cause of action disclosed 
by the second count of the declaration, to which the plea of general issue 
has been interposed, or, if this request be refused, then for leave to enter 
judgment for the amount confessed and to discontinue as to the matters 
set forth in the second count of the declaration. 

The common law rule is that but one judgment can be entered in any 
one cause of action. This rule of the common law has not been abro- 
gated by the rule of the Supreme court providing for joinder of causes of 
action. 

If the first request of the plaintiff was complied with, two separate 
judgments would be necessitated. For this reason the first request of 
the plaintiff must be denied. But the same objection does not exist with 
reference to the second request, that is for leave to enter judgment for 
the amount confessed and discontinue as to the cause of action disclosed 
by the second count of the declaration. 

The plaintiff is given leave to discontinue as to the second couni in the 
declaration and to enter judgment for the amount admitted to be due by 
the first plea of the defendant, with costs. 
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The defendant will be entitled to costs for discontinuance of the cause 
of action disclosed by the second count of the declaration. 

If the plaintiff does not: see fit to take judgment for the amount con- 
fessed and discontinue as to the cause of action disclosed by the second 
count of the declaration, then additional time will be given the plaintiff 
to reply to the second plea filed by the defendant. 





MUNDY ET ALS., EXECUTORS OF MUNDY, v. SCHANTZ ET ALS. 


(In Chancery of New Jersey. Opinion filed October 10, 1894.) 


Special agreement—Solicitor’s charges— 
Money retained—In the absence of special 
agreement the’solicitor who conducts an or- 
dinary undefended foreclosure suit cannot 
charge his client for services therein beyond 
the amount of the taxed bill of costs. 

This court has power by summary pro- 


the court to pay over to his client money 
belonging to his client, which he has re- 
tained in his capacity of solicitor in a cause 
in this court, and therein to enquire and as- 
certain the amount of compensation due the 
solicitor from the client for services ren- 
dered in the same matter. 
























ceeding on motion to compel a solicitor of 


In foreclosure. 

This is a motion on behalf of the complainants for an order upon their 
solicitors herein to pay over to them a portion of the money raised by 
the sale of the mortgaged premises which was retained by the solicitors 
as compensation for their services in this suit. They received their 
taxed costs in full, but claimed the additional sum retained as a collec- 
tion fee. The matter was brought before the court by petition of the 
complainant, answer thereto by the solicitors, and evidence taken orally 
in open court. 

The facts are that the complainants found among the assets of their 
testator the bond and mortgage which is the foundation of the suit, and 
handed it to the solicitors herein for foreclosure. Nothing was said by 
either the complainants or the solicitors on that occasion, or at any time, 
as to compensation. 

The land covered by the mortgage is situate in Middlesex county, the 
complainants lived there, and the solicitors had their office at New 
Brunswick, the county seat thereof. 

No defence was made to the bill filed, and the case went to final de- 
cree and execution in the ordinary routine way. The solicitors made 
the ordinary searches of the records of the county, and in the proper 
courts to show the state of the title, and to determine the proper persons 
to be made parties, and were allowed for it in the taxed bill of costs. 
Extra allowance was also made to the solicitors under the 113th section 
of the Chancery Practice Act. It did not appear that they performed 
any service or did any work not mentioned in and allowed for in the 
taxed bill of costs, except attending at the sheriff’s sale, which took 
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place in New Brunswick, and also receiving from the sheriff the amount 
ordered to be raised by the decree and execution, and paying over to 
the complainants the amount due them, less the collection fee here in 
dispute. 

The obligor of the bond secured by the complainant’s mortgage, who 
also held a second mortgage on the premises, was made a party and 
was brought in by publication, being a non-resident, but it did not ap- 
pear that the solicitors were subjected to any labor or trouble in finding 
his residence. There were also judgment creditors of the owners of the 
equity of redemption, who appeared in the suit by their attorneys of 
record in the judgments. 

Mr. C. H. Voorhis for the complainants. 

Mr Woodbridge Strong for the solicitors. 

Pitney, V. C.: The learned counsel for the solicitors rested his case 
mainly upon a general agreement entered into years ago by the members 
of the Bar of Middlesex county, followed by long custom, to charge a col- 
lection fee upon transactions of this kind. But the case is bare of the least 
proof that the complainants had any notice whatever of this custom or 
practice of the bar of that county; and full notice is, of course, neces- 
sary in order to incorporate its terms into the contract. 

He also took the ground that the solicitors were entitled to retain out 
of the moneys so received what their services were reasonably worth, as 
upon a quantum meruit, and relied upon the Middlesex county custom 
before referred to, and also upon the general knowledge of the court as 
to what is a reasonable charge in such a case. 

So far as the court has any knowledge upon the subject it does not 
support the charge claimed. 

But it seems to me that the subject is regulated by statute. The sec- 
ond section of the act to regulate fees (Rev., p. 399) provides: ‘* That 
the officers and persons, in this act named, shall be entitled to demand and 
receive, for the services hereinafter mentioned, the fees thereto respec- 
tively annexed, and no more.” Then follows a long list of officers, ser- 
vices and fees, in which are included the very services here rendered. 

It was argued that this fixing of fees was intended to apply only to the 
amount which the prevailing party was entitled to recover against the 
losing party, and not to regulate charges as between solicitor and client. 
But neither the language of the act just quoted, nor that of any other re- 
lating to this subject warrants such construction. All that can be said 
in favor of the proposition is that no costs, except those provided for in 
the fee bill, are recoverable by the prevailing party against the losing 
party. The sections of the common law Practice Act (265 et seq.) relat- 
ing to the recovery of costs, all speak of the party “‘recovering his costs 
or “ paying his own costs,” etc. Nowhere in that connection is mention 
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made of any particular sum fixed for any particular service as being 
recoverable against the losing party. 

The same is true as to provisions regulating the practice of this court. 
Section 105 ot the Chancery Practice Act provides that “except where 
otherwise provided, etc., it shall be discretionary for this court to award 
costs or not.” And that is the provision which governs the recovery of 
costs in this court. 

I can find no authority for the idea that there is any difference be- 
tween a taxation of costs between solicitor and client, and such taxation 
for entry in a decree or judgment. The use of the verbiage “ between 
solicitor and client,” arises out of the circumstance that costs may be, 
and frequently are taxed by the clerk when there is no recovery for 
them, and those words are used in such cases. But the taxation is the 
same whether there be a recovery or not. And the recovery, whether 
at law or in equity, is of costs to be taxed between solicitor and client. 

This point is apparently set at rest by the 10th and 12th sections of 
the common law Practice Act. The 10th section provides: “If any 
solicitor or attorney at law shall charge in his bill of costs for services 
not actually done, or for services not allowed by law, or shall take any 
greater fee or reward for any service by him done than is or shall be 
allowed by law, he shall pay to the party aggrieved thirty dollars, to be 
recovered by action of debt, with costs.” 

And the 12th section provides: ‘No solicitor or attorney shall com- 
mence or maintain any suit for the recovery of any fees, charges or dis- 
bursements, in equity or at law, against his client or legal representa- 
tive, until after such solicitor or attorney shall have delivered to such 
client or his representative, or left for him at his dwelling house or last 
place of abode a copy of the taxed bill of such fees, charges and dis- 
bursements.” 

It is impossible to escape the conclusion that those sections apply to 
charges by the solicitor against the client for services rendered to him, 
quite irrespective of the question of their recovery from the other side. 

But the fee bill covers only the particular services therein specified. 
There is a variety of work which an attorney, or solicitor, or counsel, 
may do for a client in the course of a suit at law or in equity not in- 
cluded in or provided for in the fee bill. For all these, subject to the 
provisions of a statute presently to be referred to, he may and should be 
entitled to compensation; and, in the absence of a special contract, on a 
quantum meruit. For such he is entitled to sue and recover at law. And 
I do not wish to be understood as expressing the opinion that the statutes 
just cited prohibit the making an express stipulation for compensation 
for the services mentioned in the fee bill at a rate greater than those fixed. 
The rule which prohibits counsel from recovering in an action at law 
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for his services in the absence of a special contract, refers, as I under- 
stand it, only to the services of counsel as such in advocating causes in 
court, and not to the great variety of other work which may be done by 
either a solicitor or counsel. 

I will mention two classes of work not included in the fee bill, which 
may occur in an ordinary undefended foreclosure suit. One is the tracing 
of the devolution of the title 7 pas, where it does not appear on record, 
for example, where there has been a death and devolution by descent. 
Another is the ascertaining the residence of absent defendants. Both of 
these are services which, strictly speaking, the client should perform 
and which the solicitor should not perform until his client has declined 
or failed to do so, or has especially directed him to perform. In practice 
this work is usually done by the solicitor without conference with his 
client, and is attended with but a trifling labor. In this case the record 
shows that the devolution of the title appeared of record, and for the 
work of examining the records the solicitors were allowed $27 under 
sections 79 and 121 of the Chancery Act, as corrected in the Revision, 
p- 1274. Under that act it has been the practice in many cases for 
masters to allow solicitors for their own work in making searches, pre- 
cisely as if the clerk or register had been employed for that purpose. 
Presumably a large portion of the $27 in this case went to the solicitors. 
No proof was offered to show that the amount was not compensatory, or 
that any work of that ind was done not covered by the amount allowed 
by the master 

‘The answer of the solicitors further sets up that they made inquiries 
for one absent defendant, a Mr. —,and proceeded against him by 
publication. No proof was offered, nor does the answer set out the 
amount of the labor involved in such inquiry. This defendant having a 
second mortgage, and being also liable on complainants’ bond secured by 
their mortgage, called on the solicitors and asked their advice in the 
premises and the favor of a special notice of the sale, which was given 
to him. That advice and work was not given or done on the retainer of 
the complainants, and was in no no wise necessary for the proper prose- 
cution of the suit; hence the complainants clearly are not liable to pay 
them. 

The other special service, outside the free bill, was attending the 
sheriff’s sale, which took place in the same town in which the solicitor’s 
office was located, and afterwards receiving the money from the sheriff 
and paying it to their clients. At first I was inclined think that the so- 
solicitors were entitled to retain pay for that service—attending the 
sale—but, upon reflection and in view of a section of the Chancery Act 
now to be referred to, 1 have concluded that they are not. . 

[ refer to the 113th section, originally passed in 1872, wherein it is 
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provided: “‘That hereafter in all suits and proceedings in the Court of 
Chancery, instead of the retaining fee now allowed to counsel by statute, 
it shall be lawful for the Chancellor, on final decree, to allow and order 
paid to the counsel in the cause such sum as the Chancellor may con- 
sider justly warranted by the interests involved in the litigation and the 
services rendered, which allowance shall be included in the bill of taxed 
costs and collected with the other items of said bill in the same manner 
that the retaining fee has been heretofore, and the retaining fee now 
allowed to counsel by statute shall not hereafter be allowed in the cases 
herein provided for.” 

In 1875 this section was amended by declaring that the amount to be 
allowed should not be less than one nor more than five per cent. of the 
amount of the decree. 

That act, by construction, has been confined in its application to fore- 
closures. ‘hus construed I think its enactment and amendment, in con- 
nection with the act providing for taxation of the search fees as a part 
of the recoverable costs, shows the policy of the legislature to be to make 
the taxable recoverable costs of foreclosure compensatory to the so- 
licitors, so that, in ordinary undefined cases, with a client at hand capa- 
ble of attending to business, they should have no reason to charge beyond 
the amount of the taxed bill. 

The importance of this is seen when we consider that it enables an 
executor or administrator safely and intelligently to appraise the assets 
of an estate so far as they consist of mortgage debts, and it also enables 
trustees and guardians, as well as other investors, to loan their money on 
mortgage security with a reasonable assurance that in case of death or 
other misfortune befalling the mortgagor or other owner of the equity of 
redemption, they may collect their money in full without depleting the 
body of the fund. 

And my own observation has been that the general understanding and 
practice throughout the state has not been in accordance with the prac- 
tice proven to exist in Middlesex county, but that usually and in the 
absence of defence or special complications requiring extra work and 
with a client at hand capable of doing a client’s work, a mortgage can 
be foreclosed by respectable and careful solicitors without cost to the 
holder thereof. 

Undoubtedly there are many small matters of service which a solicitor 
and counsel must perform in foreclosing a mortgage, such as interviews 
and correspondence with the clerks and with his client, and he must 
have general supervision of the suit, and take a certain degree of care 
and responsibility, and that care and responsibility is increased by the 
amount of the mortgage. I think this general care includes at least one 
attendance at the sheriff’s sale to advise the client in bidding, and the 
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receiving and paying over the money, if the sale takes place, to a third 
party. And it was, as it appears to me, to cover all this that the legis- 
lature provided that the chancellor might make an allowance to counsel 
in each case. Be that as it may, I think that if a solicitor intends to 
charge beyond taxed costs he should so stipulate in advance, and that in 
the absence of such stipulation and of any work outside that above men- 
tioned he cannot charge more. 

The practice is, and always has been, in the absence of a special: ap- 
plication, for the clerk to fix the allowance to counsel according to the 
amount of the decree by a scale heretofore approved by the chancellor. 
But special applications in special cases and for special reasons for a 
greater amount than that inserted by the clerk, are not uncommon. In 
this case if the solicitors were not satisfied with the amount which they 
are presumed to have known they would receive by the clerk’s fixed 
scale, they should have applied to the chancellor for a greater allowance. 
Not having done so, and not having stipulated in advance, they cannot 
now claim it from the complainants. 

Stress was laid in the argument upon the general practice of attorneys 
and solicitvrs to charge and retain a collection fee out of moneys passing 
through their hands. 

1 am unable to see how that practice can help the solicitors here. In 
this case all the work attending it was simply receiving the money from 
the sheriff and paying it to the complainants; and that was merely me- 
chanical banker’s-clerk work, which if strictly compensated for would 
not amount to one-eighth of one per cent., and is properly included in 
and covered by the general allowance above mentioned. Besides, I do 
not think that, strictly speaking, if is a part of the work or duty of a 
solicitor to receive the money from a sheriff, other than his own costs, 
and to pay it over, and that he is quite at liberty to permit his client, 
when, as here, he lives in the county, to call at the sheriff's office and 
receive it himself. Be that as it may, in my judgment the labor. of re- 
ceiving and paying over money is altogether too trifling to be the sub- 
ject of a charge for compensation by asolicitor. In fact, it seems to me 
quite beneath the dignity of the profession. If such a charge be allowed 
to a solicitor then it should be also allowed to an ordinary agent or factor, 
and its allowance would result in a serious tax on all the numerous finan- 
cial payments occurring in ordinary business transactions. In practice, 
in the ordinary affairs of life, the mere receiving, counting and handling 
money is not made the subject of a charge for work and labor done. 
And, really, the line must be drawn somewhere in these little matters or 
the result would be ridiculous. It would be ridiculous to charge by the 
folio for writing the words, “‘ Received payment,” above the signature to 
a taxed bill of costs and for counting the money’ which ‘paid it, and an 
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extra charge if change be required. But, as before remarked in the 
present case, whatever of chargeable service was involved in handling 
the money, was covered by the general allowance before referred to. 

I do not understand the mere handling of the money to be the basis 
upon which a lawyer’s charge for collection of mercantile debts and 
claims is made. That, according to my experience, rests upon an en- 
tirely different basis, and one that is sufficiently substantial. When a 
bond and mortgage is placed in a solicitor’s hands for foreclosure his 
task is simply to enforce a specific lien upon a specific piece of property, 
but when an open account or mercantile contract is placed in an at- 
torney’s hands for collection, usually a quite different task is set before 
him. He may be able to collect the money by negotiation or threats of 
suit. Failing in that, he must first obtain a judgment and issue execution. 
That task is generally, and when there is no defence, simple enough, and 
resembles the proceedings in an ordinary foreclosure suit. Now I have 
yet to learn that there is any reasonable basis in such a case, and in the 
absence of a special contract on the subject, for a claim by the attorney 
for any compensation beyond the amount of the taxed costs. But the 
work of the attorney who undertakes to collect a mercantile debt does 
not usually stop with the recovery of the judgment. He must first find 
and point out to the sheriff property subject to levy. If he finds prop- 
erty sub'ect to levy he may still find it incumbered by counter claims in 
the shape of fraudulent covers or what not. In short, as every attorney 
of experience knows, in the ordinary collection of mercantile claims, 
suing and obtaining judgment is a small part of the labor and responsi- 
bility. The principal labor, and that which calls for the greatest skill, 
acuteness and diligence, is in the finding of the property, either in tangi- 
ble shape for levy or in the intangible shape of credits due the debtor, to 
be reached only by supplemental proceedings or creditor’s bill. 

These services are all outside of the fee bill, and for them attorneys 
are entitled to charge, and, usually, clients are quite willing to pay. 

But no such labor occurs in an ordinary undefended foreclosure suit. 
There is, in such a case, no collection, properly speaking, such as oc- 
curs in an ordinary collection case at law. The labor, care and respon- 
sibility in conducting a foreclosure proceeding, with a domestic client 
endowed with usual business capacity, is the same in case the property 
brings nothing at the sale, or is bought in by the client, as it is when 
the amount of the decree is realized from a purchase by a third party. 

These considerations Jead me to the conclusion that the amount of the 
taxed bill of costs is all that the solicitors were entitled to in the case. 

The power of the court to deal with this matter in this summary man- 
ner was questioned, and it was urged that the complainants should be 
left to their action at law, giving the solicitors an opportunity to set off 
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their claim for services. If their claim arose out of matters outside the 
proceedings in this cause the point might be well taken. But the ques- 
tion involves their conduct in the cause, as officers of this court, and 
with regard to such matters I understand them to be subject to the sum- 
mary order of the court. It is common practice to order an attorney or 
solicitor to pay over money which he has received in his capacity as an 
officer of this court. Weeks on Attorneys-at-law, sec. 94, and cases 
cited; especially Matter of Dakin, + Hill 42; People v. Smith, 3 Caine’s 
221; Starr & Riger v. Vanderheyden, 9 John. R. 252; Merritt v. Lam- 
bert, 10 Paige 352; in re Lawrence, 2 Sm. & G. 367; 23 L. J. Eq. 
791; ex parte Staats, 4 Cow. 76; Matter of Aitken, 4 Barn. & Ald. 47; 
ex parte Hall, 7 J. B. Moore, 437; Mawhood v. Milbanke, 15 Beav. 36; 
Bailey & Hope, Re Barnard, 14 Beay. 18; ex parte Wortham, 4 De 
Gex & Sm. p. 415; re Becke, 18 Beav. 462; re Cullen, 27 Beav. 51 ; 
re Bainbridge, 14 Beav. 645; re Rush, L. R. 9, Eq. 147. 

In the cases in 9 Johns. and 10 Paige the court went into and de- 
termined the amount of compensation due the solicitors. The same 
thing was done by Lord Hardwicke in Drapers Company v. Davis, 2 
Atk. 295. And _ see in this connection the case of Westcott v. Hinck- 
ley, 29 Atl. R. 154. 

These cases establish the doctrine that it matters not that the money 
did not come into the hands of a solicitor in the course of a suit; the 
question is whether it came into his hands in his character of attorney 
or solicitor of the court. 





AMANDA BREECE v. WILLIAM MERSFELDER, 


Landlord and Tenant—Duty to Repair Liability for Damages by reason 
of Defective Premises. 


(N. J. Supreme Court, Essex Circuit, Oct. 16, 1894.) 


Before Hon. Francis Child, J., and a jury. 

CuiLp, J: The evidence produced in this case establishes the fact 
that for more than five years prior to the happening of the accident 
complained of by the plaintiff she had been an occupant of these premises. 
There is no evidence before the court showing that the stoop in question, 
on the day of the accident, was in any different condition than it was at 
the time of the rental. The rule of law that in the absence of an ex- 
press contract the landlord is under no obligations to make repairs, is as 
well established as any rule can be in the state of New Jersey. It is a 
rule founded on justice and propriety. Any other rule adopted would 
necessarily lead to absurdity. A tenant, in the presumption of law, pays 
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for that which he rents, and a tenant who rents a house in a ruinous con- 
dition is presumed in law to pay for a house of that kind, A rule of law 
that would enable a tenant, after renting one kind of a house, to compel 
his landlord to furnish him with another kind of a house at the same * 
price, would be ridiculous; it would not be just. So then, the rule 
stated, and generally applied, is that in the absence of an express con- 
tract a landlord is under no obligation, as between himself and his ten- 
ant, to make any repairs during the tenancy. Of course I except the 
repairs contemplated by the statute, in the event of the partial destruc- 
tion of the building by fire. But even there the law imposes no obliga- 
tion upon the landlord to make the repairs, but merely imposes the pen- 
alty of forfeiture of rent in consequence of his failure so to do. In this 
case the evidence of the plaintiff herself is that she not only knew of the 
character of this stoop—she not only knew that the stoop was out of re- 
pair, but she fully appreciated the danger—lI say she fully appeciated 
and from the evidence produced in the case it was a matter of notoriety 
to all the tenants in the house. AsI said before, there is nothing in the 
evidence in the case to show that on the day upon which the accident 
happened that stoop was in any different condition from that it was in 
the time of the original hiring. Now assume for a moment that there 
was no stoop there; assume that when the tenant went to the landlord to 
make terms for the demise of the premises there was no stoop there. 
Would it be contended under those circumstances that the landlord, after 
renting a house with no stoop, was under any legal obligation to furnish 
and provide a stoop? Most certainly not. 

But I think there is a great deal of force in what has been said by 
counsel in reference to a passageway to a tenement house, and I[ think a 
different rule does apply, and ought to apply in reference to hallways, 
because as to hallways and as to the stoops used as a means of access to 
a house, not included directly within the terms of the demise—the ten- 
ant has merely the right to use them for the purpose of reaching his part 
of the tenement. So I must hold in this case, that if the tenant was not 
in possession of the passageway and the stoop under the demise, then 
she was there by invitation. If she held them under the demise, as I 
stated before, the landlord was under no obligation to repair. If she 
used them by invitation of the landlord, then what duty was imposed on 
the landlord? It is stated by a writer of undoubted authority that the 
rule is as follows: ‘It is a general rule that in the absence of fraud or 
deceit there is no implied covenant that the demised premises are fit for 
occupation, or for the particular use the tenant intends to make of them 
—the maxim caveat emptor applies equally to the transfer of real as well 
as personal property. Therefor the tenant has no remedy against the 
andlord for suffering the premises to get out of repair unless the landlord 
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has specifically agreed to keep the premises in repair. But where the 
landlord has leased the upper stories of a building, he has no right to 
expose his leasee or persons rightfully resorting to the leased premises, 
to occult damages on his own premises over which it is necessary to pass 
in order to reach the leased property.” 

Now this is an action for negligence; that is to say, the action is 
brought to recover damages for an injury alleged to have resulted to the 
plaintiff in consequence of failure on the part of the defendant to perform 
a duty which he owed to the plaintiff. That duty was, as laid down by 
the author I have just quoted from, not to expose her to occult dangers 
on his own premises. That the danger complained of in this case—that 
is the danger connected with the stoop, was not occult, is proved by the 
testimony in this case, And so I hold that the evidence disclosed does 
not show affirmatively, as it must, the failure to perform a duty which 
the defendant owed to the plaintiff. failure to perform which was the 
proximate cause of the injury complained of. It is always unpleasant 
for me to withdraw a case from the jury, but I am obliged to perform 
the duty imposed upon me, and under the law I can make no other rul- 
ing except to direct a verdict in favor of the defendant. The clerk will 
take the verdict. 








THE JAPANESE LAW OF DIVORCE. 





In view of the agitation now going on in Japan to abolish the inde- 
pendent jurisdiction of European consul on the ground that the differ- 
ence between European law and Japanese has been practically put an 
end to by the recent Japanese codes, it may be interesting to take a 
specimen of Japanese law, that on divorce. English courts in a recent 
case (Brinkley v. A. G.) held that Japan was a monogamous country, 
_and therefore Japanese marriages were recognizable in England. The 
causes of divoree—on the existence of any one of which a husband can, 
if le chooses, send his wife away—are seven in number: (1) Infidelity ; 
(2) disobedience to husband or the husband’s parents; (3) kleptomania ; 
(4+) excessive talkativeness; (5) contagious or incurable disease; (6) 
sterility ; (7) jealousy. The last enumerated cause is necessitated as a 
ground for divorce on account of the fact that although a Japanese can 
have by law only one legitimate wife he is permitted, if he chooses, to 
maintain in the matrimonial home two concubines. That the right so 
recognized on the part of the husband to maintain order in the house- 
hold is not by any means a dead letter, may be judged from the fact 
that in the year 1890 there were in Japan 340,445 marriages and 107,- 
478 divorces. 
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It is an absolute rule of Japanese law that the custody of the children 
in all cases remains with the husband. A recent law gave to women a 
privilege they did not possess before—that of claiming a divorce from 
the tribunals. But the privilege is practically unused, chiefly because 
Japanese women, like those of medieval Christendom, believe that they 
are under a religious duty to obey their husbands. It is necessary to 
say that it is no part of the duty of Europeans to criticise domestic insti- 
tutions which may be useful and suitable to the conditions of existence 
in Japan. Some may even think that certain heads of the Japanese law 
above mentioned are not indicative of a very low degree of intelligence. 

But it is perfectly plain that the assimilation of Japanese to European 
law has not yet become quite perfect, whatever changes in European or 
Japanese law may be in store for the future, and in whatever method a 
future assimilation may be brought about. To judge by recent writings 
of American observers, there is nothing more improbable than any per- 
meation of American notions of woman’s rights among the Japanese. 
The latter view, the prospect is one of the most dangerous which has 
arisen since the opening to foreigners of the guarded kingdom. Male 
ascendancy and female subordination are in Japanese eyes absolutely 
interdependent. Abolish the latter, and the former is certain to go, to 
be replaced by prehistoric Ainu barbarism. The duty of obedience in 
the wife has not been much heard of in English courts since the act of 
1857, abolishing the ecclesiastical jurisdiction in divorce, and transfer- 
ring to lay hands that authority in marriage causes which upheld the 
doctrine of female obedience as a fundamental part of the polity of Chris- 
tendom. The final blow has been dealt at that doctrine by the rule of 
the judges in Jackson’s case—the last of a long series of changes chiefly 
dating from the period of the Reformation. 

Without stopping to consider whether these changes were well con- 
sidered or are likely to be permanent—and it is to be remembered that 
the freedom of the woman of the earlier Roman empire from male auth- 
ority was succeeded by the Christian sanction—it is quite clear that the 
new European codes in Japan have not in much modified those profound 
differences in social institutions which distinguish non-European civiliza- 
tion from that of the present stage of European progress. As long as 
such differences exist, the jurisdiction of European consuls is an absolute 
necessity. —London Law Journal. 


ee ee 


SALARY OF IRISH CHANCELLORS. 


A paragraph in the Law Times of the 8th September, writes a cor- 
respondent, stating that “the Lord Chancellor of Ireland is the most 
highly paid official in the United Kingdom in respect of judicial 
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salary,” although accurate, is subject to the following qualifying re- 
marks: The salary of the Lord Chief Justice of England is precisely 
the same as the salary of the Lord Chancellor of Ireland, £8,000 
per annum. The Lord Chief Justice of England, however, unlike 
the Lord Chancellor of Ireland, does not receive an additional allowance 
of £900 for an outfit on entering his office. This allowance is paid to 
every incoming Lord Chancellor of Ireland, although he may have pre- 
viously held the Great Seals of Ireland. Again, an English Lord Chief 
Justice is entitled to a pension on retirement after a stated number of 
years of judicial service. A Lord Chancellor of Ireland, under the pro- 
visions of the statute 40 Geo. 3 (Ireland), c. 69, may be granted £4,000 
per annum late Irish currency for life, to commence from the day when 
he shall resign or be removed. This pension is granted by letters pat- 
ent under the Great Seal of Ireland, and the first official act of an incom- 
ing Lord Chancellor of Ireland on delivery to him of the Great Seal is to 
affix that Great Seal to letters patent granting him when he ceases to be 
Lord Chancellor—no matter how short his tenure of the Seals may be— 
a pension of £4,000 per annum Irish currency for life. 

Thus the late Right Hon. John Naish was appointed Lord Chancellor 
of Ireland on the 21st May, 1885. He resigned the Great Seal on the 
1st July following. Having been Lord Chancellor for forty-one days 
only, he became entitled for life to a pension of £4,000 per annum. 
Again, Mr. Naish was reappointed in Feb., 1886, Lord Chancellor, and 
within a year obtained two separate sums of £900 to provide outfits for 
the office. Lord Ashbourne, likewise, who was appointed Lord Chan- 
cellor of Ireland on the Ist July, 1885, resigned on the 11th Feb., 1886, 
and was reappointed on the 5th Aug., 1886, obtained in a little over 
twelve months two separate sums of £900 for his “ outfits” for an office 
of £8,000 per annum. There is a tradition at the Irish bar that the 
number of the ex-Chancellors entitled to draw pensions is limited to 
three or four. There seems, however, no statutory limit to the power of 
the Crown to grant these pensions by letters patent under the Great Seal 
of Ireland.—Law Times. 








AN UNUSUAL GROUND FOR DIVORCE. 





The Omaha Bee reports that in San Francisco a sensitive husband is 
suing his wife for divorce because she bleached her hair. In his peti- 
tion he says: ‘ Bleached or artificially colored hair is easily distinguished 
as such and does not appear natural, nor does it deceive any person, but 
it is perfectly patent and noticeably conspicuous It is regarded by the 
majority of right-thinking persons as an indication of a lov se, dissolute, 
and wanton disposition, and is regarded as and commonly held to be a 
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practice never affected by modest, pure, and respectable women.” The 
husband claims that he is mortified and humiliated on account of the 
change in the color of his wife’s hair. He adds: ‘She is a brunette 
naturally. Her hair is of a chestnut brown color, which in its normal 
state is modest and becoming, and harmonizes with the natural colour of 
her skin and eyes. Since we married she has, against my wishes and 
protest, and with intent to vex, annoy, exasperate, and shame me, dyed 
her hair, and changed its shade to a conspicuous and showy straw or 
canary color. As a consequence of this artificial coloring, she has 
been obliged to paint her face to secure an artificial complexion in keep- 
ing with the artificial color of her hair. The combination has given 
her a giddy, fast, and sporty appearance.” 


ee 


EDITORIAL NOTE. 








JupGe TuHayer, of the Court of Common Pleas in Philadelphia, filed 
an opinion on the twenty-ninth of October, containing an interesting 
statement of the law upon the question of the right of a third person to 
sue upon a contract made between others for his benefit. 

An agreement was made in 1872, between the Pennsylvania Railroad 
Co. and the Danville, Hazleton & Wilkesbarre Railroad Co., providing 
for a lease of the road of the former company to the latter, upon terms 
that required the application of the receipts, first, to operating expenses, 
and second, to coupons for interest on the mortgage bonds of the lessor, 
and that if the receipts were insufficient to pay such coupons, the Penn- 
sylvania Company should advance money for the purpose and hold the 
coupons as security. 

Upon default in payment of the coupons, a holder of them brought 
suit against the Pennsylvania Railroad Co. Upon demurrer, the court 
held that the suit could not be maintained, and that the case of the plain- 
tiff could not be brought within the scope of that class of cases in which 
it has been held that a person who is not a party to a contract may some- 
times maintain an action upon it in his own name, when he is the only 
one who is beneficially interested in its performance, and where the party 
with whom it was actually made has ceased to have any real interest in 
it. Judge Thayer said: 

‘¢ The rigid rule of the common law was that no man could sue upon a 
cause of action rising out of an agreement to which he was not a party, 
and for which he had not contributed to the consideration. In later 
times the courts of law, borrowing a leaf, as they frequently did, from 
the record of the administration of justice by the courts of equity, rec- 
ognized an exception to this general rule, holding that if one pay money 
to another for the use of a third person, or having money belonging to 
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another, agree with that other to pay it to a third person, an action may 
be sustained by the only person beneficially interested, but that where 
the contract is for the benefit of the contracting parties, and the third 
person is a stranger to the contract and the consideration, no action can 
be maintained by the third party, but only by the promisee. 

‘“‘ This distinction was long since established in the English courts, and 
has been fully adopted in our own. There is no necessity to fumble 
among the ancient cases, for, since the judgment of the Supreme court 
in Blymire v. Bristle, 6 Watts 183, which has long been a leading case 
upon the subject in Pennsylvania, and in which the point was very ably 
discussed by Sergeant, J., the rule there laid down has been recognized 
as well settled and uniformly followed. There have been cases, perhaps, 
in which the distinction has not been applied with entire exactness, and 
the tendency of which has been to obscure somewhat the just limits with- 
in which the rule may be properly applied. But the grounds upon 
which it rests, and the circumstances which define the boundaries of the 
distinction, are now too well understood to leave room for any ambig- 
uity or doubt.” 

This subject was discussed in this JOURNAL in July, 1881, (4th N. 
J. L. J. 197,) and recently in an article by the Editor of this JourNaL 
in the Harvard Law Review in June, 1894. In the latter article it was 
contended that the rule that a stranger to a contract has the right to sue 
upon it, has been limited to cases in which the promisor and promisee 
have both intended to secure the benefit to a third person, and in which 
also there has been some relation or obligation between the promisee and 
the party to be benefited, which would give the latter some legal or equi- 
table claim to the benefit of the promise, and that it was such cases as this 
that gave rise to the rule. And although it.is usually laid down in more 
general terms, it would be hard to find actual decisions in which the 
limitations did not exist. The situation of the matter in New Jersey 
was referred to in these terms : 


In New Jersey, where the doctrine of Lawrence v. Fox and Dutton v. Poole 
had been casually recognized by the Supreme court (Joslin v. New Jersey Car 
Spring Co., 36 N. J. L. 141), the Court of Chancery was urged to apply it to the 
case of the assumption of a mortgage after the person assuming it had conveyed 
the premises back again to the original debtor, who had again assumed the pay- 
ment of the mortgage debt. Crowell v. Currier, 27 N. J. Eq. 152. The court 
avoided any criticism of the Supreme court by saying that the rule that a third 
person may sue upon a contract did not apply to contracts under seal, and that the 
liability of the grantee of a deed was regarded in New Jersey as a liability under a 
sealed instrument, Finley v. Simpson, 2 Zab. (22 N. J. Law) 311, and the Vice- 
Chancellor put the liability of the person who assumes a mortgage entirely upon 
equitable grounds. This decision was affirmed by the Court of Errors and Ap- 
peals on the same grounds, (Crowell v. Hospital of St. Barnabas, 27 N. J. Eq. 650), 
and although the court said that in some cases actions of assumpsit might be main- 
tained on a promise made by the defendant to a third person without any considera- 
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tion moving between the parties, and that no such rule existed with respect to 
sealed instruments, yet it is obvious that the decision in this case must have been 
just the same, whether the agreement to assume the mortgage had been in a simple 


contract or a deed under seal. 


The liability to such an agreement does not rest 


upon a promise to a third person, but upon equitable considerations arising out of 
the fact that the property is held subject to an existing liability to pay the debt.” 


ll 





MISCELLANY. 


THE PORTRAIT. 


Mr. James J. Bergen, of Somerville, 
is one of the well-known lawyers of the 
state, and to the public at large will 
long be remembered as one of the best 
speakers of the House of Assembly that 
body ever had. The portrait which 
faces page 321 will be recognized as in 
every wise excellent. 

Mr. Bergen was born October 1, 1847, 
in Somerset county. After a good com- 
mon-school education he read law with 
the late H. M. Gaston, Esq., and was 
admitted as attorney November term, 
1868. He entered into partnership with 
his former preceptor Jan. 1, 1870, and 
the firm of Gaston & Bergen continued 
exactly twenty years to the-day, trans- 
acting a large and lucrative business 
with conservative and careful methods, 
such as won for them the confidence of 
the community. 

In the fall of 1875 Mr. Bergen ran for 
the Assembly on the Democratic ticket 
and was elected, and was re-elected next 
year. In 1877 he was appointed Prose- 
cutor of the Pleas and held the office six 
years. In 1891 he was again elected 
Assemblyman and became Speaker. It 
was a time when it was difficult to con- 
trol the House, there being much parti- 
san excitement, and measures were up 
of great importance to the state, requir- 
ing somewhere a firm hand. The 
speuker won a state reputation by his 
firmness and the tact with which he 
ruled and guided the House. 

For about ten years past he has been 
a member, and for most of the period 
president, of the Board of Town Com- 
missioners, in which period Somerville, 


mainly through his exertions, has been 
sewered and well paved, and various 
public improvements originated. 


DEATH OF EX-GOVERNOR BEDLE, 


The sudden death of ex-Governor 
Bedle, on October 21, was a great shock 
to his brethren of the tar, as well as to 
his family and nearest friends. It was 
almost totally unexpected to the public, 
who were noteaware of the nature of his 
disease 

He died in St. Luke’s hospital, New 
York city, from the effects of an opera- 
tion for the remova! of calculus, per- 
formed on him two days before by Dr. 
Bolton Bangs. Mr. Bedle rallied quickly 
after the operation, and gave every indi- 
cation of rapid recovery. His condition 
showed a marked improvement next day, 
but on Sunday, Oct. 21, it changed forthe 
worse, and his wife and children were 
summoned. They were all at his bedside 
when he passed away. 

Ex-Gov. Bedle was taken to St. Luke’s 
from his home in Jersey City, Oct. 12, on 
the advice of his family physician, Dr. J. 
D. McGill, Surgeon-General of New Jer- 
sey, a brother of Chancellor McGill. Dr, 
McGill diagnosed his case on October 10. 
The calculus had seriously troubled him 
only afew months. Seven years ago he 
had an attack of gravel, but soon recov- 
ered. Three years ago he suffered anoth- 
er attack, and was again quickly restored 
to health. Last June he was again at- 
tacked, but this time more painfully than 
before. InJuly he went to Saratoga and, 
not getting better, went to Bar Harbor, 
where he was treated by Dr. Smith, who 
‘ attenced James G. Blaine. Dr. Smith 
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sent him to Poland Springs for water 
treatment. After a few days there he 
went to his summer homeat Elberov. He 
grew better and began work in his law 
office again, but was compelled to give it 
up. He allied in Dr. A. G. Smith, of 
New York city, who, after a brief treat- 
ment, discovered the existence of calcu- 
lus. 

Joseph Dorsett Bedle was sixty-three 
years old. He was born in Matawan, 
Monmouth County, N. J., Jan. 5, 1831, 
his father being Thomas I. Bedle. who is 
still living. His father was a country 
storekeeper, and while a lad young Bedle 
was put to work inthe store. He did not 
like it, and finally begged his father to 
let him study law. He went to school, 
and in a short time entered the office of 
Peter D. Vroom, who afterward became 
Governor and Chancellor of New Jersey. 

Mr. Bedle was admitted to the bar in 
1855, and started to practice in Matawan, 
but soon went to Freehold, the county 
town of Monmouth. There he built upa 
large practice. Atthe age of thirty-four, 
in 1865, he was appointed a judge of the 
Supreme Court ot New Jersey by Gover- 
nor Joel Parker. He served out his term 
of seven years. and was reappointed by 
Mr. Parker, who was again (tovernor. 

In 1874 he was elected Governor of 
New Jersey on the Democratic ticket, de- 
feating Nehemiah Perry. He made a 
creditable record as chief Kxecutive of 
New Jersey. During the Centennial at 
Philadelphia he delivered the oration at 
the unveiling of the Witherspoon monu- 
ment. After completing his term as Gov- 
ernor he re:urned to the practice of law, 
and formed a partnership with William 
Muirheid and Flavel McGee. The part- 
nership lasted until about 1890, when 
Mr. Bedle’s second son, Joseph D. Bedle, 
Jr., was admitted to it, the firm then be- 
coming Bedle, Muirheid, McGee & 
Bedle, Jr. Mr. Muirheid died on May 1, 
1892, and Mr. Bedle’s third son, Thomas 
F., was admitted, since which time the 


firm has been Bedle, McGee & Bedle. 





Mr. Bedle was an honorary member ot 
the Society of the Cincinnati of New Jer- 
sey, a director of the United Rail oad 
Companies of New Jersey, of the First 
National Bank of New Jersey, and of the 
Jersey City Insurance Company. The 
title of Doctor of Laws was conferred up- 
on him by Princeton. 

He married Miss Althea Randolph, 
whose father was one of the founders of 
the Equitable Assurance Society, and in 
whose house the New York World was 
founded as a religious newspaper. His 
wife survives him, as do also four sons 
and one daughter, as follows: Bennington 
R. Bedle, American Consul at Sheffield; 
Joseph D. Bedle, Jr., Thomas F. Bedle, 
Randolph Bedle, and Mrs, Adolph Rusch. 
His home for years has been at No. 473 
Jersey avenue, Jersey City. 

Mr. Bedle was an elder in the First 
Presbyterian Church, of Jersey Uity, Dr. 
Charles Herr, pastor. 

The funeral occurred from the First 
Church, the Rev. Charles Herr, pastor, 
and the Rev. Paul D. Van Cleef, pastor 
ot the Wayne street Reformed Church, 
officiating. The burial was in the family 
plot in the cemetery attached to the Pres- 
byterian Church at Freehold. The courts 
were adjourned during the day, and the 
flags on all public and many private 
buildings were half-masted. 

Governor George T. Werts, Chancellor 
Alexander T. McGill, Judges Jonathan 
Dixon, Leon Abbett and David A. Depue, 
Cortlandt Parker, George C. Ludlow, 
Charles E. Green, James B. Viedenbergh, 
John Hopper, Henry 8. Little, F. Wol- 
cott Jackson, Samuel Sloan, Rubert S. 
Green, E. F C. Young and Vice Chan- 
cellor Van Fleet were selected as pall- 
bearers. 

The Unudson county bar met and passed 
resolutions, which will be printed next 
month. 





BOOK NOTICES. 





A TREATISE ON THE MopERN PRACTICE IN 
Equity inthe State and Federal courts 
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of the United States, with particular 

reference to the practice in the Fed- 

eral courts, including numerous forms 
and precedents, by Charles Fisk Beach, 

Jr. Cincinnati, Ohio: W. H. Ander- 

son Company, 1894. (2 Volumes, pp. 

elxxvi, 1404.) 

We have already referred to this work, 
but the subject is of peculiar interest to 
New Jersey lawyers, and the book de- 
serves more than a passing notice. A 
new book on modern equity was much 
needed. Equity practice is essentially 
(pace Dickens) modern and progressive. 
It has to deal with the largest and most 
complex affairs of modern business, and 
it must keep up with the times. The 
modern methods are different from the 
old ones, even though the forms and 
general rules may be the same, and 
unless a lawyer has himself been en- 
gaged in the practice for some years 
past, he will find the old books a poor 
guide. The Modern Practice, written 
by Robert Hinde, in 1786, has been for- 
gotten, and the latest edition of Dan- 
iell’s Practice, not affected by rules 
peculiar to England, is that of 1846, and 
Barbours’ Practice was written before the 
Court of Chancery was abolished in New 
York. In our own state, one of the very 
few where the court has been preserved, 
we have books of precedents with help- 
ful notes, but we need a modern book 
on the law governing the practice in a 
suit in equity from bill to final decree. 
It is in New Jersey and in the courts of 
the United States that the traditions 
and rules of equity practice have re- 
mained unbroken, and this book is writ- 
ten with especial reference to the prac- 
tice in the Federal courts, and draws 
very largely upon the decisions of the 
courts of New Jersey for its decision of 
the rules, principle of modern equity 
practice. After a general survey of the 
subject and a chapter on jurisdiction the 
author discusses in the first volume the 
bill, the process for appearance, taking 
the bill pro confesso, appearance, demurr- 
ers, pleas, answers, cross bills, replica- 
tions, abatement, review and supple- 
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ment, evidence and miscellaneous pro- 
ceedings, and in the second volume, 
ne eveat, hearing, feigned issues, ref- 
eretices, receivers, injunctions, de- 
crees, appeals, mandate and costs. This 
volume has also appendices containing 
the statute and rules regulating the U. 
S. Circuit Court of Appeals and the U. 
S. Rules in Equity, besides many valu- 
able precedents relating to the foreclos- 
ure of railway mortgages and other im- 
portant matters. 

The took covers the whole field of 
equity practice and it has evidently been 
carefully prepared by one who has a 
practical knowledge of the subject. It 
tells you simply and plainly what the 
practice is, and shows how it is applied 
to the important and novel cases arising 
in the present day. 

Tue Law or Emmnent Domarn in the 


United States, by Carman F’. Randolph. 
Boston: Little, Brown & Co., 1894. 


This is a thoughtful treatise on a diffi- 
cult subject, and we think that the New 
Jersey bar will be glad to acknowledge 
it as thegvork of a Jerseyman. There 
are already several text books on the 
subject, but the subject is one that 
is growing with the increase in the 
number of enterprises requiring the 
exercise of the eminent domain, and it 
is changing with the growth of the feel- 
ing of respect for private rights. Itisa 
subject which can be fully treated only 
in the United States, where the right of 
private property is fully protected by 
the constitution, and where it is fcr the 
courts and not ,the legislature only to 
determine whether private property is 
to be taken or not; and Mr. Randolph 
pertinently suggests that those who 
view this power of the state as a menace 
to the rights of individuals may comfort 
themselves with the knowledge that in 
this country the duty of the state to pay 
for what it takes is a bulwark against 
many forms of spoliation under the guise 
of law. ‘‘ The organic law of the United 
States,” he'says, ‘‘contains a premise and 
a conclusion not found in the logic of 
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advanced socialism. Private property 
exists ; if it is to be taken for public use 
it must be paid for.” 

Mr. Randolph begins his discussions 
with definitions and with an historical 
sketch and then takes.a comparative 
view of the eminent domain and kindred 
powers, the taking in case of public 
necessity and the public power and tax- 
ation, then treats first of jurisdiction 
and then of the meaning and public use, 
and after this goes into the discussion of 
the meaning and classification of prop- 
erty as the subject of the eminent do- 
main, what is a taking, and how far in- 
terference with or damage to property 
must be paid for, and then the proced- 
ure to condemn and the remedies for 
unlawful taking. 

The book concludes with chapters on 
the Improvement and Use of Streets, 
and on Waters and Waterways. 

The author has evidently given care- 
ful thought to his subject as a whole, 
and studied it in detail by examining 
the authorities for himself and working 
out conclusions. He has not merely 
put the cases together, but has endeav- 
ored to find out the underlying princi- 
ples and to reach definite rules. We 
shall refer some other time to some of 
the chapters that seem to be of especial 
interest or importance. 

The book is well printed and bound. 
Tue Historican DEVELOPMENT OF THE 

Jury System, by Maximus A. Lesser. 

The Lawyers’ Co-operative Publish- 

ing Cc., Rochester, N. Y., 1894. 

Prof. Lesser has written an exceed- 
ingly interesting little volume on a sub- 
ject which especially at present is of 
much interest, and of which unfortunate- 
ly too little is known by the average prac- 
titioner, student and especially by the 
general reader. The method of treat- 
ment, although not new, is a good one 
for practical purposes, for it furnishes 
within a comparatively small space a 
complete account of all that need be 
said on the subject. The work will be 
of especial value to students. 





The bcok contains about 250 pages, 
and is divided into twelve chapters in 
the following order, viz.: General Char- 
acteristics of the Jury; The Dekasts of - 
Greece; The Judices of Rome; The Tri- 
bunals of the Ancient Germans; The In- 
stitutions of the Britons; The System of 
the Anglo-Saxons; Forms of Trials and 
Tribunals among the Saxons; The In- 
stitutions of the Normans; The Assise 
of Henry II, and the Civil Jury; 
Growth of the Criminal Jury; On the 
meaning of Judicum Parium and the 
Present Aspect of the Jury. The vol- 
ume also contains an appendix in which 
are given the provisions in the United 
States and State Constitutions. The 
book abounds with learned annotations 
and citations appear on almost every 
page. 

Hanpv Boox op Common Law PLEapIne, 


by Benjamin J. Shipman. West Pub- 
lishing-Co., St. Paul, Minn., 1894. 


In this volume the author has stated 
such of the rules and principles of coms 
mon law pleading as are recognized and 
applied in this country, and he has 
omitted such of those found in the old 
English system as have become obsolete 
in practice. 

’ The author has followed the arrange- 
ment made by Mr. Stephen, and the 
rules given are those ‘ound in his work. 

The method adopted by Mr. Shipman 
is a good one, and the division of the 
topics renders it easy to find any special 
point one is looking for. The work is 
divided into ten chapters, as follows: 1. 
Actions in General; 2. Proceedings in 
an Action; 3. Parties to Actions; 4. Pro- 
duction of the Issue; 5. Materiality in 
Pleading; 6. Singleness and Unity in 
Pleading; 7. Certainty in Pleading; 8. 
Consistency and Simplicity in pleading; 
9. Directness and Brevity in Pleading; 
10. Miscellaneous Rules. 

The index to the work could be im- 
proved upon, but the table of contents 
and the arrangement of the book is such 
that one can hardly fail to fiud any 


special topic. The value to students, of 
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this work, is materially enhanced by a 

little pamphlet prepared by Earl P. 

Hopkins, author of ‘‘ Problem and Quiz 

on Criminal Law.” The pamphlet is 

entitled ‘‘Problem and Quiz on Com 
mon Law Pleading,” and is especially 
adapted for use with Shipman’s Hand 

Book of Common Law Pleading. 

This pamphlet is also published by the 

West Publishing Company. 

TABLES FOR ASCERTAINING THE PRESENT 
Vauve of Vested and Contingent 
Rights of Dower, Curtesy, Annuities, 
and of Other Life Estates, Damages 
for Death or Injury by Wrongful Acts, 
Negligence or Default, based chiefly 
upon the Carlisle Table of Mortality. 
Computed and Compiled by Florien 
Giauque and Henry B. McClure... Rob- 
ert Clarke & Co., Cincinnati, O., 1894. 


The value of a work of this nature 
depends entirely upon the accuracy with 
which the computation of each of the 
tables contained therein, is made. The 
authors, in their preface, state that the 
computations were made by themselves 
and by a third person, and that a large 
number of them were made by a fourth 
person, each working independently, 
and that the separate results obtained 
by each were afterwards compared. 

The work contains tables for ascertain- 
ing the value of vested dower and cur- 
tesy, and the rules for finding the pres- 
ent value of a widow’s vested dower 
estate and a widower’s estate by curtesy, 
ete., etc.; also directions as to the use of 
tables, and the rule for finding the pres- 
ent value of a wife’s contingent right of 
dower during the life of her husband, 
the present value of a husband’s contin- 
gent right of curtesy, and tables for 
ascertaining the value thereof at three, 
four, five and six per cent. It also 
contains a Browditch table for ascer- 
taining the value of contingent dower 
rights at six per cent., and tables 
and forms concerning them, +howing 
the expectancy of life, used to aid in 
ascertaining the amount of damages re- 
coverable for death or disability caused 





by wrongful acts, negligence or default. 


Lawyers’ Reports ANNOTATED. Book 
23. All Current Cases of General Value 
and Importance Decided in the United 
States, State and Territorial Courts, 
with full Annotations, by Burdett A. 
Rich, editor,-and Henry P. Farnham, 
assistant editor. Lawyers’ Co opera- 
tive Publishing Company, Rochester, 
N. Y. 1894. 

This volume contains, among other 
valuable notes, the following of special 
interest, viz.: Conflict of Laws; Emble- 
ments, and Set-off. 

The cases reported have been care- 
fully selected and are all on questions 
of importance to the busy practitioner. 

The print, binding and paper are 
similar to the reports heretofore issued 
in this series by the same Company. 


Tae American Digest (ANNUAL, 1894), 
being volume 8 of the U.S. Digest, 
third series annuals. Also the com- 
plete digest for 1894. A digest of all 
the decisions of all the United States 
courts, the courts of last resort of all 
the States and Territories, and the 
intermediate courts of New York Stute, 
Pennsylvania, Ohio, Illinois, Indiana, 
Missouri, Texas and Colorado, United 
States Court of Claims, Court of Ap- 
peals and Supreme Court of the Dis- 
trict of Columbia, etc., as reported in 
the National Reporter system and 
elsewhere, from September 1, 1893, to 
August 31, 18v4. With notes of Eng- 
lish and Canadian cases, etc,, a list of 
the reports included, a table of the 
cases digested, and a table of cases 
overruled, criticised, followed, dis- 
tinguished, etc., during the year. 
References to the State reports, given 
by animproved method of topical cita- 
tion. Prepared and edited by the 
editorial staff of the Nation Reporter 
system. St. Paul, Minn.: West Pub- 
lishing Co., 1894. 

It is needless to repeat that this is one 
of the great books belonging to the 
year’s output. It embraces everything 
worth preserving in digest form. No 
single volume issued by any publisher 
in 1894 equals it in value. It is no won- 
der the publishers say ‘‘its sale exceeds 
that of any annual work ;” it deservesit. 
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